INTRODUCTION
The Equality Act 2010 (EqA) makes discrimination in the workplace towards protected groups unlawful. Indirect discrimination is not unlawful, however, if it is justified as being 'a proportionate means of achieving a legitimate aim'. 1 In assessing the merits of justification, courts and tribunals must apply the principle of proportionality, with the aim of striking a balance between the interests of the employee and the employer.
The interpretation of justification is crucial to determining the extent of protection for UK claimants from indirect discrimination. This article compares the interpretation given to justification by the domestic courts against those of the Court of Justice of the European Union (CJEU). It evaluates the concern that the approach of UK courts and tribunals is less rigorous than that of the CJEU, to the detriment to UK claimants. These claims are assessed by reference to empirical evidence from a number of Employment Appeal Tribunal (EAT) decisions, to discover whether by applying different approaches to the assessment of justification in these cases, the outcome of the case would thereby be altered. It is also suggested that a way of increasing protection for claimants, based on existing UK case law, may be to render the proportionality assessment more robust by requiring that further enquiries are routinely made in order to ensure that there is sufficient evidence as to the discriminatory impact of a measure.
These developments in case law, where the question has been whether or not indirect discrimination was justified, have allowed UK courts and tribunals considerable scope when considering the correct definition of justification. It has enabled them to avoid applying a strict test of necessity and to retain the familiar common law concept of reasonableness in the form of reasonable necessity. This absence of a strict necessity test has led equality campaigners and politicians to express concern that UK claimants may be afforded less protection from indirect discrimination than that intended in EU law. 7 These concerns have also been expressed by several academics. Hervey, writing shortly after the decision in Hampson, suggested that UK courts were not following the principles laid down by CJEU in relation to justification. 8 Connolly expressed similar concerns, demonstrating by reference to high profile cases such as Enderby v Frenchay Health Authority 9 how the absence of a strict necessity test in domestic law gave employers 'more leeway' to discriminate against employees. 10 More recently, shortly before the enactment of the Equality Act 2010, Baker expressed concern as to the relative weakness of the UK standard of justification as compared to that of the CJEU. 11 Baker also expressed the view that over twenty years of UK jurisprudence on the matter made it unlikely that the courts would 'back pedal' and adopt a test of necessity in relation to justification, but he did suggest that it was possible to develop a more robust model of proportionality, based on existing case law, which could potentially strengthen the protection from indirect discrimination, 12 a possibility which is given further consideration below.
This article builds on the work of these earlier commentators by examining, with reference to empirical evidence, whether the difference in approach by the UK courts results in UK claimants being treated less fairly because of the failure to impose a strict necessity test in relation to indirect discrimination.
PROPORTIONALITY -CASE LAW
Although the evidence suggests that UK claimants may be at a disadvantage, a proportionality assessment has the potential to provide more effective protection for claimants. A robust proportionality assessment could even deliver greater protection than that provided by a strict test of necessity, since a significant discriminatory impact could outweigh even necessity. In cases where the discriminatory impact of a measure is fully considered, the intensity of scrutiny afforded by a proportionality assessment is considerable. 13 For example, in R (Elias) v Secretary of State for Defence 14 the court gave substantial weight to the discriminatory impact of a scheme that was designed to restrict compensation payments to prisoners of war. The heavy emphasis given to the discriminatory impact led the CA to find the scheme to be unlawful, despite the large margin of appreciation granted to the Secretary of State in this case. 15 the Supreme Court considered in the fullest sense the discriminatory impact of measures designed to restrict access to a Jewish school. Although JFS was decided on the grounds of direct discrimination, most of the Supreme Court judges also considered the issue of indirect discrimination and justification. What stands out from a reading of the judgments is that the outcome with regard to justification differed according to the individual judge's application of proportionality.
Similarly, in R (E) v Governing Body of JFS,
The facts of the case were that a child was refused admission to an Orthodox Jewish school on the grounds that his Jewish heritage had not descended through the maternal line. Lord Mance adopted a broad approach to the question of justification. This included consideration as to whether the school had established that other less discriminatory alternatives were unsuitable to achieving a legitimate aim, but he went even further than this by considering the impact on society of maintaining the discriminatory policy. This led Lord Mance to the conclusion, with which Lady Hale, Lord Kerr, Lord Hope and Lord Clark concurred, that the policy was not justified. 16 In contrast to this broad approach, Lord Roger and Lord Brown took a much narrower view of what proportionality means, giving greater consideration to the needs of the discriminator, with much less emphasis on discriminatory impact. On this analysis the policy was justified. 17 JFS and Elias illustrate how the intensity of review in proportionality assessments is substantially increased if adequate consideration is given to discriminatory impact. Unfortunately, this particular evidence suggests that the approach outlined in these cases is rarely applied at the level of the EAT. This applies to some of the more recent cases that are considered below. 18 Furthermore, there are other precedents in which the importance of considering the discriminatory impact in its fullest sense is given considerably less emphasis.
R (E) v Governing Body of JFS
For example, in Barry v Midland Bank, 19 a case which is still frequently cited and followed in EAT decisions, the discriminatory impact of a voluntary severance scheme which was alleged to have discriminated against Mrs Barry as a part-time worker was not fully examined, the justification issue not even given consideration.
If tribunals continue to have a choice of approaches in relation to proportionalityand the evidence in this study suggests that the approach in Barry is more commonly applied than the approach in Elias and JFS -this can only serve to exacerbate the problem of claimants being treated unfairly compared with those whose claims reach the CJEU.
Overall, courts and tribunals seem to be far more concerned with investigating the needs of employers than considering the discriminatory impact of a measure in its fullest sense. 
JUSTIFICATION AND THE EAT

Comparing different approaches to justification at the EAT
Given the lack of a strict necessity test, as per Bilka, it is at least questionable whether the UK is fully compliant with EU law in relation to justification. Recent case law coming from the CJEU has confirmed that the Bilka test also applies to the new categories of protected groups outlined in the Equality
Directive. 23 UK law should, therefore, be providing equivalent protection to that provided by the Bilka criteria to all protected groups. We sought to examine whether this is, in fact, the case by considering a number of EAT decisions made between 1992 and 2015. We also sought to establish whether any deficiency in the UK approach could be remedied by applying a more robust approach to proportionality.
We considered forty-four EAT cases which were heard during this period and which involved issues of indirect discrimination, proportionality and justification, 24 analysing the decisions made in those cases in relation to the following:
The general approach of the EAT in relation to proportionality; (ii) Whether applying the Bilka test of justification made a difference to the result in individual cases;
(iii) Whether applying a robust approach to proportionality, whereby discriminatory impacts were weighed in the fullest sense, made a difference to the result in individual cases.
The successful cases
Of the forty-four cases, twenty-one 25 resulted in a positive outcome for the claimant in that justification for the alleged discrimination was not established by the employer, while twenty-three claimants were unsuccessful. 26 Of the successful cases, eleven resulted in the overturning of the decision of the Employment Tribunal (ET) on the issue of justification, while ten confirmed the decision of the ET. Although five of these cases were appealed further, none were overturned on the issue of justification. 27 Further analysis of the successful decisions reveals a high level of consistency in the application of the Hampson test of proportionality, in which discriminatory impact is weighed against the reasonable needs of the employer.
This approach was applied in most of the cases analysed, although some equal pay cases did confine themselves to applying the jurisprudence of the CJEU. 28 It is disturbing to note that some of the cases in which the ET decision was overturned suggest an insufficient understanding of the relevant legal test for justification at tribunal level. In Games v University of Kent 2014, for example, a worker who was near to retirement was required to obtain a PhD in order to continue working as a lecturer. 29 This measure indirectly discriminated against the claimant on the grounds of age. The ET determined that the discrimination was justified as, prior to the provision being applied, the claimant had been given ample opportunity to obtain the qualification. Although the employer was unsuccessful in establishing justification, it is important to note that the employer perceived the test of reasonable necessity to be less onerous than a test of strict necessity. This supports the assertion that one danger of adopting a test of reasonable necessity is that employers may perceive that this provides some leeway with regard to justification, whereas a test of strict necessity makes clear that only the least discriminatory alternative will be justifiable. 31 When examining the decisions where the claimant was successful, it soon becomes evident that in some areas the EAT is applying a more robust level of scrutiny to the issue of justification. This is particularly noticeable in equal pay In fact, our analysis reveals a closer adherence to EU law in equal pay cases than in cases concerning other types of discrimination, with the majority of such cases resulting in a successful outcome for the claimants. This may be due to dismissal had a severe impact on the claimant and that other options were available to the employer which could have avoided the claimant having to work directly with the public.
If the ET had applied the Bilka approach to this case, the existence of suitable, less discriminatory alternatives would almost certainly have defeated the employer's defence of justification. If, however, a wide consideration of discriminatory impact had been fully considered by the ET, the employer might have succeeded in establishing justification. This is because the impact on society as a whole could have been considered. This would have involved weighing up the consequences of the infringement on the claimant and the full impact of any discrimination against the needs of the employer and the impact on society of the discriminatory measure. As this overall picture would have included the adverse effects on society of promoting politics which endorse discrimination, it is likely that the employer's need would have outweighed -and therefore justified -any discrimination in this case.
Redfearn v Serco is a rare example of how a wide consideration of the discriminatory impact could potentially produce a beneficial result for the discriminator, and which promotes the spirit and purpose of the equality legislation.
This wider consideration reflects a purposive approach, resulting in a decision that is more in accordance with the intentions of anti-discrimination legislation, the intention of which cannot have been to protect those who promote views that endorse discrimination. An analysis of this kind might also have prevented the case being appealed further, as some of the issues which were subsequently successful on appeal would have been considered under a wider application of proportionality.
The unsuccessful cases
In twenty-three of the cases which we examined, the claimant was unsuccessful in that the EAT deemed the discrimination to be justified. It is our contention that applying the Bilka test of strict necessity could have led to a different result in relation to justification in thirteen of these cases, while applying a robust approach to proportionality would have led to a different result in twelve of them. 36 In theory, therefore, the Bilka test of strict necessity which is applied by the CJEU could produce a more favourable result for claimants than the Hampson test does. The difference in result between the application of the Bilka test and the application of a robust approach to proportionality is, however, much less certain.
In terms of explaining these differences, it is necessary to look in detail at some of these cases.
In Burch v Tesco Stores Ltd, 37 concerning sex discrimination, a personnel manager was denied promotion on the grounds that she would struggle to work more than thirty-two hours a week due to the demands of her own childcare responsibilities. Tesco claimed that it was a necessity for senior management to be flexible and available for work twenty-four hours a day. The ET found the discrimination, in this case, to be justified by the employer's need. The EAT Friday. The ET which considered the case found that there was discrimination in this case, but that it was justified by the employer's need to fulfil the terms of their contract. The EAT accepted that the ET had carried out the necessary balancing exercise, weighing the employer's reasonable needs with the discrimination against the claimant, and confirmed the ET's decision. As in the previous case, however, very little weight was given to discriminatory impact. In fact, consideration of discrimination was limited to the effect on the individual worker. Furthermore, little attention was given to the possibility of alternatives that would have met the employer's need with less discriminatory impact. If the Bilka approach had been applied to this case, the employer would have had to demonstrate that it was necessary for the claimant to be on site throughout the day on Friday and that there were no less discriminatory alternatives available to fulfil this need. The employer stated that it was 'not practicable to bring in another guard to cover the claimant's lunchtime absences'.
Nevertheless, given the size and resources of this company, it is suggested that practical alternatives to meet the employer's need should have been more fully explored. Applying the Bilka test, the employer would have had to establish that it was not possible, rather than not practicable, to make an alternative arrangement.
A robust application of proportionality would have revealed a considerable discriminatory impact, which was barely considered by the EAT. The societal impact of this discrimination is substantial, since it hinders the employment prospects of a minority group who already suffer significant workplace discrimination. This considerable discriminatory impact would be weighed against the employer's real need to fulfil its contract. As the employer had multiple resources, and there were other less discriminatory alternatives available to fulfil the employer's need, it is likely that if a robust application of proportionality had been applied here, the employer would have been unable to justify the discrimination. It is important to note that Cherfi was decided at a later date to both
the Court of Appeal decision in Elias and the Supreme Court ruling in JFS,
suggesting that the approach to proportionality outlined in these decisions is routinely ignored at the level of the EAT.
Cherfi can be contrasted with Mba v London Borough of Merton. 44 In Mba, the claimant was a residential care officer and a devout Christian. She worked in a care home, looking after children with severe disabilities who required round-theclock care. The claimant's religious beliefs meant that she was unable to work on a Sunday; this need was accommodated for two years, but eventually it began to cause problems with staffing. This led the employer to decide that the only way to maintain adequate staffing was to include the claimant in the Sunday rota. When she refused to work on Sundays she was disciplined, and she alleged indirect religious discrimination. The ET accepted that she had been discriminated against, but found the discrimination to be justified when applying the Hampson test. The EAT affirmed this position.
Had the Bilka test been applied to Mba, the claimant would probably have succeeded, since there were less discriminatory alternatives available which could have met the employer's need. If, however, a robust application of proportionality is applied to this case it is not clear that the claimant would have succeeded. This is because the discriminatory impact in a wider sense is relatively low. Indeed the research conducted by Khattob and Johnston on religious discrimination in the UK workplace found that Christian employees suffered very little workplace discrimination. 45 Thus, in relation to proportionality, the discriminatory impact is less. This relatively low discriminatory impact could be outweighed, even in a robust application of proportionality, by a real need on the part of the employer.
There is still a requirement, however, for the employer to provide evidence of a real need that outweighs the discriminatory impact. This is illustrated in achieving the legitimate aim and (reasonably) necessary in order to do so.
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The EAT rejected the suggestion that, in accordance with European law, a defence of justification cannot be made out if there are less discriminatory means of achieving the respondent's aim.
Our analysis of EAT decisions has demonstrated that the absence of a strict test of necessity can, in most circumstances, be compensated for if the proportionality assessment includes a wide-ranging consideration of discriminatory impact. Nevertheless, the evidence suggests that in most cases neither the EAT nor the ET gives this issue sufficient consideration. This is despite the existence of judicial precedents such as JFS and Elias. Although justification is a defence, which the employer has to prove, the EAT appears to attach more importance to obtaining evidence of employers' needs than to consideration of discriminatory impact. Cases such as Cherfi and Burch demonstrate the detrimental effect that this has on claimants where the discriminatory impact is significant but is never properly weighed in the proportionality balance.
RELIGIOUS DISCRIMINATION
Our analysis of EAT decisions provides evidence that those claiming that they have been subject to religious discrimination may be suffering disproportionately.
Eight of the twenty-three unsuccessful cases analysed concerned religious discrimination. This is of particular concern in cases concerning Muslim claimants, as evidence suggests that discrimination against this group is a serious problem. 50
49 Kapenova [81] . 50 Khattab and Johnston n.42
The discriminatory impact in cases concerning Muslims should, therefore, be given considerable emphasis. The evidence of this study demonstrates that this weighty discriminatory impact is inadequately considered by the EAT and we suggest that it is imperative that courts and tribunals are better informed in this area.
With regard to religious discrimination, concerns have been voiced that, in practice, religion is afforded less protection than that afforded to other protected characteristics. 51 There is evidence from case law which suggests that courts and tribunals may, whether consciously or unconsciously, be engaging in a ranking exercise in relation to protected characteristics, to the detriment of religious belief.
This seems particularly prevalent in cases where competing rights are concerned.
For instance, in Ladale v Islington Borough Council 52 supporting the 'need' of a Christian registrar to abstain from same-sex ceremonies could be seen to endorse discrimination towards same-sex couples. Although we sympathise with the difficulties that tribunals face in these cases, we nevertheless submit that ranking protected characteristics is not an appropriate way to deal with competing rights.
Indeed, the case law of the CJEU has clarified that the level of protection afforded to different protected groups should be consistent. 53 Furthermore, denigrating the importance of religious discrimination has the potential to create injustice for religious groups where the discriminatory impact is high. The evidence in this study shows that ranking is unnecessary if proportionality is applied in a robust way, as a low discriminatory impact will always be outweighed by a real need on the part of the discriminator. In addition, competing rights are better dealt with by a wideranging consideration of societal impact. 54
THE WAY FORWARD
Our evidence suggests that UK claimants may be losing out in cases of indirect discrimination, and that the UK is currently failing to fully comply either with the letter or the spirit of EU law. This is due to two factors: the failure of UK courts and tribunals to apply a strict test of necessity and the inadequate weight given to discriminatory impact within the proportionality assessment.
Furthermore, the minimum standard of scrutiny for justification has been clearly set out by the CJEU in Bilka and in Article 2(2)(i) of the Equality Directive. 55 The UK does not have to implement the provisions of this Directive in a literal way, but domestic anti-discrimination must, at the very least, produce a result that is as effective as that outlined in the Directive. 56 The evidence examined here, which is both wide-ranging and representative, suggests that the approach of the UK courts is not fully compliant with this standard.
To remedy these shortcomings, it is suggested that there are two possible those groups who are most likely to experience discrimination, 61 there is a danger that judicial 'common sense' may reinforce, rather than challenge, discrimination. 62 This is a particular risk with indirect discrimination where the practices being considered may seem innocuous to those who are not personally troubled by them. A straightforward test of necessity is likely, therefore, to strengthen protection for claimants and to increase the consistency of decision-making at the level of the ET.
There are disadvantages, however, in incorporating the Bilka test into UK law. A strict test of business necessity is inflexible, and can be overly deferential to the needs and discretion of business. Also, whilst the Bilka formulation does not preclude any consideration of discriminatory impact, neither does it specifically encourage it and there is a risk that weighty discriminatory impacts will not be given sufficient consideration if this test is adopted (Nevertheless, this is not inevitable since the Bilka test in fact has four separate elements to it, each of which needs to be considered: real need, appropriateness, necessity and proportionality, 63 although in reality the last part of the test is rarely highlighted). 64 Another potential difficulty is that under Bilka the question of justification is heavily dependent on the choice of legitimate aim. This leads to a risk in that an employer could tailor a legitimate aim to fit the Bilka requirements. This is a particular danger since courts and tribunals are increasingly willing to accept costsaving as a legitimate aim. Although this was initially rejected by the courts (Hill 
CONCLUSION
Our examination of EAT decisions shows that, where a robust application of proportionality is adopted, this has almost equivalent benefits for claimants as a strict test of necessity. In addition, as demonstrated in Redfearn, it gives the Court greater flexibility in cases where a strict test of necessity might produce a result which is out of kilter with the intentions of anti-discrimination legislation. A robust approach to proportionality requires the court to consider information regarding discriminatory impact, allowing the court to make an informed decision as to discriminatory effects. Furthermore, as this approach is evidence-based, the decision-making process would have greater transparency, even in areas where the court has discretion.
The difficulty with this approach is that evidence appears to point to courts adopting varying degrees of intensity in the application of proportionality. reasonableness. 71 Others, such as Rivers, state that the intensity of a proportionality review should be in parallel with the seriousness of the right infringed, 72 whilst Chan states that proportionality requires, at the very least, a baseline review for all rights. 73 Our evidence suggests that the EAT and ET do not consistently apply proportionality assessments with a high level of intensity. Our view is that in the context of justification the application of proportionality should include a consideration of the societal impact of discrimination. This would increase the intensity of review and ensure that decisions comply with the intentions of anti-discrimination legislation.
Our evidence suggests that the UK's current approach to justification results, for the most part, in a 'watered down' application of proportionality as necessity is qualified by reasonableness and the discriminatory impact is not adequately weighed. This is frustrating, as a robust application of proportionality could have a substantial positive impact on the effectiveness of anti-discrimination legislation. Furthermore, this approach could have some advantages over the application of a strict necessity test. It could, for example, provide a better balance between competing rights and discriminatory impacts; it would allow the courts to vary the intensity of review according to the weight of discriminatory impact; and the courts could more easily apply proportionality in accordance with the intentions of anti-discrimination provisions, providing there is sufficient evidence as to the overall effect of a discriminatory measure. Perhaps most importantly, it has greater potential to challenge discrimination than the Bilka test, since a significant discriminatory impact could outweigh business necessity.
Additionally, although the application of a robust approach to proportionality is complex and involves the court in determining questions of a socio-legalistic nature, this should present no more difficulties for tribunals than assessing the real and objective needs of an employer. Furthermore, although a full consideration of discriminatory impact would require the court or tribunal to consider extensive evidence of discriminatory impact, this information is readily available. High quality, objective research on the effects of discrimination is available from organisations such as the Equality and Human Rights Commission and elsewhere. 74 Such evidence has recently been used to good effect in discrimination cases concerning welfare legislation. Cases such as R (SE v SSWP) 75 demonstrate how a Court can make a more informed decision as to the legality of a discriminatory measure when its full impact is considered.
Hurley concerned a measure to restrict benefits for carers. This was deemed to be unjustified by the High Court on the grounds that the discrimination to carers was disproportionate. In this case, extensive evidence was provided to the court by organisations such as Carers UK. 77 This included information as to how much money carers saved the public purse -estimated to be about £119 billion pounds per annum. This evidence was crucial in outweighing the Government's legitimate aim which was to save money by encouraging carers to take up paid employment.
We suggest that representatives and claimants in cases concerning indirect discrimination routinely present wide-ranging evidence of discriminatory impact alongside helpful case law precedents such as Elias and JFS. This approach may act to encourage tribunals to adopt a more robust approach to proportionality and assist the development of the law in this area. Academics can also assist practitioners by producing high-quality research on the societal impact of discrimination. We suggest that this is necessary, as although this study has demonstrated that the UK is currently not fully compliant with the EU with regard to justification, there is no indication that either the UK Government, or the courts, have any intention of amending the law. Therefore, although regrettable, it is unlikely that either of the two options identified in this study will be pursued unless concerned parties take action to initiate change.
